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PER CURIAM.‘
By petition for writ of eertiorari, the Petitioners ask the Court to quash the development '
orders issn’ed by the Mayor and ‘City Council of North Miami Be_acn in Resolution No. 2013-47,
which approved the Intervenor’s conditional use for a 10-story hotel and a site plan approval for
2 commerc1al mixed- used development on property zoned B-2.
| FACTUAL AND PROCEDURAL HHST@R‘Y
‘. Braha Dixie LLC (“Intervenor™) is the owner of 4.32 acres of property, ‘locat'ed in the
- City o_f N_orth Miemiﬁ Beach, _Florida.l' To the '_south of the property is commercial property
zoned_ B-l, to tn_e. nortih:l_o.f the prop'erty is the ent_rance to Greynolds Park; to the west of the
property are multi-family apartrn_ents ina R:M.-23. zoned distriet; and to the east of the property is
West ]Sixre Highvtray, anng '.With-Bis'cayne Boulevard, wrth B-2 eornnrercial .zoned property
adjacent to these two roadways. The Intervenor .ﬁled' an application for_ a site plan 'and.
conditional use approvals to permit a hotel use and bar/lonnge |
On August 20, 2013, the Crty of North M1am1 Beach (“Respondent”) held a quasi-
" Jud101al pubho hearlng As noted in the hearmg transerrpt the c1ty clerk asked the city councﬂ
"members fo dlsclose 1f any ex~parte communications occurred. Each city councﬂ member
pro_vrded o response. * Thereafter, the Respondent’s Director of Public Serviees a professional
engineer and planner, an archrtect of the project, and a traffic expert provrded testimony in
- supporl: of the Intervenor s site plan and condltronal use applrcatrons Friends of the Oleta River,
- Inc., Matthew Anderson Charles M. Baron B1H Campbell Elena Castro- Moran Jack

- Lieberman, Klmberly Lumpkm Phrhp Marzo (“Pet1t1oners”) objected to the Intervenor’s site

! The ma,rhng address of the subject property is 17400 West Dixie Highway, North Mrarm _
_ Beach Florrda _ _ ‘




plan and conditional use applications. Documentary evidence, such as. traffic studies and a staff
report were also presented at the hearing. At the close of the public hearing, the City Council
- voted unanjmously to approve the conditional use for a hotel and the site plan. 'The approval of
_ the Intervenor s site plan and oondrnonal use applrcatron was implemented through the City of
North Mramr Beach’s Resolution No. 2013 47, Thereafter Petrtloners sought cemorarl revrew'
to quash Resolutron No 2013 47
| STANDARB OF REVIEW

In .revrewrng the decrsron of quas1~3ud1cral action of an admmrstratrve body, the circuit
court must determrne whether the decrsron is supported by competent substantlal ev1denee
:whether the essentral requ.lrements of the Iaw have been observed and whether due process has
| _ .been accorded Broward Cnty v, GB V. Int ’I Lid, 787 So. 2d 838, 843 (Fla 2001) Florida
Power & nght Co. v. Czty ofDama Beach 761 So.2d 1089 1092 (Fla. 2000) Czty ofDeerfeld.
' Beach v, Valzam‘ 419 So 2d 624, 626 (Fla. 1982)
ANALYSIS

In the petrtron for certroran .Petrtloners argue that (1) there was no competent substantial

evrdenoe that the hotel approved by the city councﬂ meets the conditional use review standard of
. -§24 175(B) of the North Mramr Beach Crty Code (2) there was no competent substantral
'evrdence to show that the proposed hotel use WouId not have a substantial detrlmental effect on
nerghborhood property values, (3) the site plan is unapprovable because _it is inconsistent with
. the' goals, poiicies and objectives of the North Miarm' Beach Cornp'rehe;nsi\re Plan’s’ conservati.on.
element and future land use element whrch Vlolates the essentlal reqmrements of Iaw (4) the
_approved site plan Vrolates essent1al requrrements of law because it erroneously includes plans

for bars and lounges, desprte the fact that bats and Iounges Were not approved at the heari_ng, (5)



| the city violated _essentiai requirements of the applicable law regarding .disclosure. of ex parte
- communications and (6') due process was violated regarding full disclosure of the substance of ex
perte communiclations as _reqoired by a cit’y. tesolution. We grant the petition for certiorari
,.b_ec'ause Respondent failed to afford due process to Petitioners by failing to follow its own
resoltttio-tt regarding the disclosure of ex parte oommunications.2
In Jennings-. V. Dade County, 589 So. 2d. 1337 (Fia. 3d DCA: 1991), the Tltird District
addressed the issue of the effect of an ex parte commumcatlon ansmg from a quaSI-Judlclal.
:proceedlng of the eounty comtmssnon The Jennings Court held that the allegatmn of a
. prejudlctal ex parte comntumcetlon ina quam-]udwial proceedmg before the county comm1551on
Would enable the aggneved party to mamtam an eqmtable cause of action to establish its' cla.tm
Id. at 1342, Subsequent to the Jennings_ deciston, the Florida legtslature enaCted section
286.01 15 of the Florida Statuteé. Ifa cOunt}.f.or_. municipality adheree to certain procedur_es by
adopting an ordinance or reeolution in accordance with section 286.0115(1)(c) of the Florida
o Statutes then the presumptlon of prejudice ansmg from cx parte communications with local
- pubhc ofﬁclals shall be removed |
Se‘ctlo_n 286_.01 15( 1)(0)(1) of the Florida Statutes brovides:
 The suBstahce of alty ex .pa_rte oomroutljcation vtrith a local public official which
. relates to qua51-jud101a1 action pending before the official is not presumed
- prejudicial to the action if the subject of the communication and the identity of the
‘ petson, group, or entity with whom the communication took place is disclosed

and made a part of the recerd before ﬁnal action on the matter. -

: '(Emphams added).

7 By failing o follow its own resolutlon Respondent departed from the essential requlrements of

. thelaw. See Rosa Hotel Developers, Inc 2 C’zly of Delray Beach, 10 Fla L. Weekly Supp. 600b

(Fla. 15th Cir. Ct. June 12, 2003)



In 1995, the Respondent adopted_Resolution No. R95-24, Wthh established procedures
for all ex parte c_orrnnunications received by pote_ntial decision makers _in quasi-judicial matters
- including but not limited to rnembers'of the city council and members of the planning and zoning
board In pertlnent part section 2 of Resolutron No R95-24 provides:

(a) The subject matter of any ex- parte communications, together with the 1dent1ty ‘
of the person, group or entity making the communication shall be disclosed

and made a part of the record on ﬁle with the c1ty prior to final action on the ,
matter. . .

(d) Any . ex-»parte commumcatron or acnvrty rece1ved or occurring regardrng an
anticipated or pending quasi-judicial matter and not physically made a part of 7
~the record on file with the city and available for public inspection prior to the h
- public hearing on the matter shall be orally stated and disclosed on the record
~at.the public meeting prior to the vote on the matter. Persons who have
contrary opinions to those expressed in any ex-parte commiunication shall be
_ given reasonable opportunity to refute ot respond to the comrhunication
(e) The substance of any ex-parte communication with a public official of the
-City which has been properly disclosed pursuant to the procedures set forth
herem shall not be presmned prejudicial to the action to which it relates.
Petrtloners contend that the city councrl members drsclosures regardmg ex parte
-‘ commumcatrons made on the record were not sufﬁc1er1t to meet the requrrements of Resolution
’ No. R95.—24 because . they failed to reveal any substantive details of their ex parte
commumcatrons Petl‘noners argue that Respondent violated the pubhc s due process rrght to
know What statements were made to the qua51-1ud101a1 body that may have influenced thelr
decrsron Conversely, Respondent argues that the crty council members disclosed the subj ect of
aﬂ X parte commumcatlons and the 1dent1ty of those with whom the cornmumcatrons were

_ 'made Further Respondent contends that the disclosure of the general subJect matter comphes

" ‘_ 'Wrth due process because it informs the mernbers of the pubhc about the subj ect matter on Whlch



the conversation took place. For the reasons stated below, we find merit in Petitioners’
arguments .that due process was not afforded to them at the public hearing.

-At. the commencement of the council meeting, Respondent’s orty clerk informed the
~ council members that there was a Jennings disclosure on the item Eaeh council mernber stated
: that they had spoken to individuals. (Trral Tr. 3 20-25, 4:1-25, 5: 1 -2, Aug. 20, 2013) However,
B the cou:ncd members did not dlsclose the sub_]ect matter of any ex parte comrnumeatlons
Wrthout drselosmg the subjeet matter of any ex parte communications, the. Petrtloners were not

_ gwen the reasonable opportumty o refute or respond fo’ the communications. See Resolutron

- No. R95- 24 § 2(d).
_In addltron one of the Petrtroners addressed hrs concern about ex patte oommunleatlons

[Baron}: Unde ;Sectron 2D, Resolution R95024 it says that any ex-parte
communication or activity received ot occurring during an anticipated or pending
“quasi-judicial matter and not physically made a part of the record on file with the
City and available for public inspection prior to the public hearing on the matter,
shall be orally stated and disclosed on the record at the public meeting prior to the
vote on this matter.
Persons who have contrary oplmons to those expressed in any ex-parte
: _:oommumoatron should be grven a reasonable opportunrty to refute or respond to.
the communication.- . '
' Now, when- you all just say, “Yes I spoke to somebody” that does not
-~ disclose one iota of those conversations. So how can you rebut, how can anybody
~here at the meeting rebut what was 'said-in those conversations? It is totally
~impossible. You are violating your own code. Huge point in litigation, and we
* - object strenuously to you violating your own City of North Miami Beach law on
- that. ‘ o

(Trial Tr. 88:8-25,89:1-7).
Tbe-record e{fidene_e does not d_emonsrrate that Respondent followed its own disclosure

requir:emerlt's as prOVided irr__‘Reso_lut'ion No. R95-_241-_.:3 Resolution No. R95-24 provides that the

e We are aware that one of the council members informed the public that she did meet w1th
representatives prior to rezoning, but delrberately chose not to return a single phone call this time
: around As such, the council member felt that she d1d_not need to make a Jennzngs _dr_sclo_su_re at "




'subjeet matter of any ex parte communication, fogether with the identity of the person group or
entity makmg the communication shall be drsclosed We find that the subject matter of the ex |
parte commumcatlons was not disclosed. As such, Respondent’s farlure to follow its own
proce'drrral safegu,ards tegarding ex parte communications did not afford the Petitioners a
- reasonable opportunity to refute or reépond t'o the comnjonieation See Resolution No. R95- 24, §
.2(a) (d), and (e). The basrc not1on of d.ue process was not afforded to the Petltloners For these- _

' reasons, the petrtlon for certiorari is GRANTED We ﬁrrther find that the record does provrde‘_i

- 'competent substantial evrdence that the proposed hotel use Would not have a substanual _'

-detrrmental effect on nerghborhood property values and that the site plan is consistent with the

goals pohcres and objectlves of the North Mram1 Beach Comprehensrve Plan’s conservatron |

element and future land use element
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! the hearmg on August 20 2013 (Trral Tr 126 4. 12)

- + At oral argument and in its Response Respondent raised the concern: “Must an elected ofﬁcrai
- make detailed notes durmg every conversation in order to satisfy the disclosure rules?” Upon
* review of the récord evidence, the disclosures by the council members did not address the subject 3
matter of any of the ex parte communications. Instead, the record evidence demonstrates that
each council member stated the 1dent1ty but not the subject matter of the ex parte eomrnumoatzon
as requrred by Resolutron No R95 -24
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