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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 
IN AND FOR MIAMI-DADE COUNTY, FLORIDA 

 
CIRCUIT CIVIL DIVISION 

 
 
JAY R. CHERNOFF,       CASE NO.:  2023-2633 CA (01)  
                                                                         
  Plaintiff, 
 
 vs. 
 
CITY OF NORTH MIAMI BEACH,  
COMMISSIONER MICHAEL JOSEPH, and 
COMMISSIONER MCKENZIE FLEURIMOND, 
 
  Defendants. 
_____________________________________/ 
 

CITY OF NORTH MIAMI BEACH’S RESPONSE 
TO EMERGENCY MOTION FOR INJUNCTIVE RELIEF 

 
 The City of North Miami Beach (the “City”) files this Response to the Verified Emergency 

Motion for Injunctive Relief (Doc. 58) filed by Defendants and Counter-Plaintiffs Commissioner 

Michael Joseph and Commissioner McKenzie Fleurimond.  The Motion seeks to enjoin the City 

Commission from holding a vote at its May 2023 meeting as to whether Commissioners Joseph 

and Fleurimond vacated their seats due to lack of attendance in violation of Section 2.5 of the 

City’s Charter.  The Court should deny this Motion because:  

(a) Defendants have maintained that the proper venue for addressing this dispute is at a City 
Commission meeting, rather than through judicial intervention;  
 

(b) Addressing the attendance issue at a City Commission meeting is consistent with the 
Commission’s prior process under the Pierre precedent; and 
 

(c) It would be improper for the judiciary to intervene prior to the Commission taking any 
action at this meeting, attendance at which is required for Commissioners Joseph and 
Fleurimond to exhaust their administrative remedies.  
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Argument and Authorities 

A. Commissioner Joseph (and presumptively Commissioner Fleurimond) has 
maintained that, under the Pierre precedent, the issue of attendance must be 
addressed by the City Commission, rather than this Court.   

 
In his affirmative defenses and argument before this Court, Commissioner Joseph has 

maintained that the appropriate process for addressing whether he violated Section 2.5 of the City’s 

Charter and vacated his seat is through a City Commission meeting, rather than judicial 

intervention. See Commissioner Joseph’s Answer and Affirmative Defenses (Doc. 49) 

(Affirmative Defenses Nos. 3, 5, 6, 7, and 11).  Commissioner Joseph contends that, before filing 

this lawsuit, Commissioner Chernoff “was obligated to at least attempt to schedule a Special 

Commission Meeting and provide an opportunity for the allegedly offending elected officials to 

speak and present rebuttal at that meeting before seeking relief in this Court,” and the failure to 

schedule or conduct such a meeting is a complete defense to this lawsuit.  Id. at p. 5-6 (Sixth 

Affirmative Defense). 

According to Commissioner Joseph, “due process should be provided in the form of notice 

of a Special Commission Meeting and an opportunity for the allegedly offending elected official 

to speak and present rebuttal at that meeting.”  Id. at p. 5 (Fifth Affirmative Defense).  He further 

argues that the Commission is bound to follow the Pierre precedent and afford him procedural due 

process at such a meeting:  

In keeping with Florida law governing the property rights of public officials, the Pierre 
precedent upholds due process by providing notice and a hearing at a Special Commission 
Meeting for any Commissioner to address allegations of attendance issues.  The same result 
is warranted here.  Instead of seeking relief in the courts, Plaintiff should follow City 
precedent and afford due process to Vice Mayor Joseph and Commissioner Fleurimond.  
Since an adequate remedy and process exists, this Court should give deference to the 
internal political process of this separate branch of government. 
 

Doc. 49 at p. 5 (Fifth Affirmative Defense).   
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Under the Pierre precedent, the Commission provided procedural due process to a prior 

Commissioner, Frantz Pierre, who likewise faced a vacancy of his commission seat under Section 

2.5 of the City Charter due to attendance issues.  The Pierre precedent is outlined in a 

memorandum of law prepared by Jean Olin, Esq. and provided to Jose Smith, Esq., a prior City 

Attorney.  See Exhibit “A.”  Consistent with Commissioner Joseph’s position, under the Pierre 

precedent, the Commission offered Commissioner Pierre and his counsel the opportunity to be 

heard and participate at a Commission meeting.  See Special Commission Meeting Minutes for 

February 5, 2018, meeting concerning whether Commissioner Pierre vacated his seat, attached as 

Exhibit “B.” 

B. Judicial intervention prior to the meeting would be improper. 

Commissioners Joseph and Fleurimond request that this Court engage in prior judicial 

restraint to prevent this meeting and vote, arguing that the result of any Commission vote will 

likely result in a vacancy of their seats.  However, no such vote has taken place. Until this vote 

occurs, it would be premature for the judiciary to intervene. See Wilderness Society v. Alcock, 83 

F.3d 386, 390 (11th Cir. 1996) (explaining that the ripeness doctrine “prevent[s] the courts, 

through avoidance of premature adjudication, from entangling themselves in abstract 

disagreements over administrative policies” and “protect[s] the agencies from 

judicial interference until an administrative decision has been formalized and its effects felt in a 

concrete way by the challenging parties.") (citation omitted).  

As Commissioner Joseph has pointed out, under the Pierre precedent his administrative 

remedy is to seek procedural due process at a City Commission meeting. See Browne v. City of 

Miami, 948 So. 2d 792, 793 (Fla. 3d DCA 2007) (“A party is required to exhaust administrative 

remedies prior to turning to the circuit court for relief.”).  Accordingly, the time for judicial 
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intervention is only after the City Commission engages in a discussion and vote on this matter, not 

before.   

Conclusion 

The City has scheduled a Special Meeting to putatively occur on May 16, 2023.  At this 

meeting, Commissioners Joseph and Fleurimond (and their counsel) will each have the opportunity 

to plead their case in the same manner that Commissioner Pierre did.  Now that the Commission 

has set the meeting that he requested, Commissioner Joseph and Fleurimond seek to tie the 

Commissions’ hands and enjoin them from discussing or voting on their attendance issues.   

It is the City’s position, consistent with the arguments raised by Commissioner Joseph and 

Fleurimond, that this dispute is not ripe for judicial review or intervention until after this meeting 

is held and the Commission acts.  If Commissioners Joseph or Fleurimond wish to challenge the 

procedure, the Commission’s application of Section 2.5 of the Charter, the basis or outcome of the 

vote, or any other matter, they may do so after the meeting is held and prior to any vacancy being 

filled.  If, on the other hand, this Court grants the Motion and enjoins the Commission from holding 

such a meeting, then the Court should strike Commissioner Joseph’s affirmative defenses related 

to due process and the Pierre precedent.  

        Respectfully submitted,  
 
FOX ROTHSCHILD LLP 
Attorneys for Defendant  
City of North Miami Beach  
One Biscayne Tower, Suite 2750 
2 South Biscayne Boulevard 
Miami, Florida 33131 
Telephone: 305 442-6547 

By: /s/ Victor Sanabria     
JOHN R. HERIN, JR.  
Florida Bar No.: 907928 
jherin@foxrothschild.com  

mailto:jherin@foxrothschild.com
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VICTOR SANABRIA, Esq. 
Florida Bar No.: 125292 
Vsanabria@foxrothschild.com 
 

 
 

 
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished via 
 

the Florida e-portal to all counsel of record on this 5th day of May, 2023.  
 
 
 
        /s/ Victor Sanabria     
        Victor G. Sanabria. 
 

mailto:Vsanabria@foxrothschild.com




 

 

 

 
 
 

EXHIBIT A 















































 

 

 

 
 
 

EXHIBIT B 
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