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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT, 
IN AND FOR MIAMI-DADE COUNTY, FLORIDA 

CIRCUIT CIVIL DIVISION 
 
JAY R. CHERNOFF,       CASE NO. 2023-2633 CA-01 (10)  
                                                                         
  Plaintiff, 
 
 vs. 
 
CITY OF NORTH MIAMI BEACH,  
COMMISSIONER MICHAEL JOSEPH, and 
COMMISSIONER MCKENZIE FLEURIMOND, 
 
  Defendants. 
_____________________________________/ 
 

RESPONSE TO EMERGENCY MOTION FOR INJUNCTIVE RELIEF 

 Plaintiff JAY R. CHERNOFF opposes the Defendants' Emergency Motion for Injunctive 

Relief ("Motion") filed on April 24, 2023, for the reasons that follow. 

 Defendants' Motion should be denied because it: (1) ignores the controlling City precedent 

and authority that they themselves advocated in the form of the findings and conclusions of law 

made in the January 2018 Jean Olin Memorandum of Law (incorporated herein), (2) misconstrues 

Section 2.5 of the City Charter, (3) is not ripe because no vote or discussion by the Commission 

has occurred, and (4) is not justiciable because the matter involves a completely political matter 

being determined by a legislative branch of government with which this Court should not interfere. 

INTRODUCTION 

 Attached as Exhibit “A” is a precedential memorandum of the City of North Miami Beach 

that sets forth the process that the City follows under its Charter when an allegation is made that a 

City Commissioner vacated their office by not appearing at City Commission meetings for 120 

days. The controlling precedent is highlighted below. Both Commissioners Joseph and Fleurimond 
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and their attorneys adopted the Olin Memorandum, argued vigorously for its application, 

uniformly supported its correctness, and advanced the substance of the Memorandum as City 

precedent, including during the most recent hearing with this Court.  

 Attached as Exhibit “B” is the legal memorandum of the City Attorney and the Special 

Outside Counsel explaining the “Frantz Pierre” precedent.  

 Attached as Exhibit “C” is an email from Defendant and Counter Plaintiff Michael Joseph 

demanding a Special Council Meeting in adherence to this precedent. To be clear, at the last 

hearing the position of defense counsel on behalf of the defendants was that this matter was not 

ripe until that administrative City Commission step was followed.  

 Under longstanding principles of ripeness and justiciability, the requested injunctive relief 

is not proper because the defendants are asking this Court to engage in judicial prior restraint of a 

legislative body by preventing it from even meeting to discuss a topic, the outcome of which is not 

known and the participation by the defendants causes them no actionable harm. Review of an 

administrative determination by the City Commission is allowed after the Commission makes its 

final action.  

CITY PRECEDENT 

 As explained fully below, pursuant to the following language in City Charter section 2.5, 

Defendants' seats on the City Commission became vacant on February 15, 2023, due to the 

Defendants' failure to attend any Commission meetings for 120 days: 

... If any Commissioner has failed to attend a meeting of the City Commission for 
a period of one hundred and twenty (120) days, the seat of such Commissioner shall 
automatically become vacant. 

Whether the vacancies are actionable will depend on an affirmative decision of the City 

Commission at a duly noticed public meeting on May 16, 2023, at which the defendants will have 
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every opportunity to present their cases before the Commission that is authorized to determine the 

status of its members. 

MEMORANDUM OF LAW 

 Cities in the State of Florida have been granted broad home rule powers by section 2(b), 

Article VIII, State Constitution, as implemented by s. 166.021, Fla. Stat. Thus, a City may exercise 

its power to carry on City government unless the Legislature has preempted a particular subject or 

otherwise regulates the area. See Speer v. Olson, 367 So. 2d 207, 211 (Fla. 1978). There is no 

provision of general or special law that preempts to the State the subject of regulating the 

attendance of meetings by City commissioners, or the automatic removal of such Commission 

members due to nonattendance. Thus, in the exercise of its home rule powers and considering the 

provisions of s. 166.021 authorizing the legislative and governing body of the City to establish 

rules of procedure, the City lawfully established rules for the attendance of City Commission 

meetings by its members, including the procedure for automatic removal of a Commission member 

for failure to attend Commission meetings over a specified period of time.  

What follows is an analysis of these City laws and their implications. 

A.  City Charter Section 2.5 Controls. 

 A municipal charter is the paramount law of the municipality, just as the Florida 

Constitution is the charter for the State. See, e.g., City of Miami Beach v. Fleetwood Hotel, Inc., 

261 So. 2d 801, 803 (Fla. 1972); Clark v. North Bay Village, 54 So. 2d 240, 242 (Fla. 1951); see 

Op. Att'y Gen. Fla. 82-101 (1982). Cf Hollywood, Inc. v. Broward County, 431 So. 2d 606, 609 

(Fla. 4th DCA 1983), rev. denied, 440 So. 2d 352 (Fla. 1983). City of North Miami Beach Charter 

section 2.5, governing the attendance/removal of Commission members, is thus the applicable 

Charter provision on the subject issue. 
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1) Section 2.5's plain/ordinary meaning requires physical presence. 

 As a general rule, when the language of a particular law is clear and amenable to a 

reasonable and logical interpretation, that interpretation will control, as courts and other 

governmental bodies are without power to diverge from the intent of the Legislature as expressed 

in the law's plain language.1 See Starr Tyme, Inc. v. Cohen, 659 So. 2d 1064 (Fla. 1995); Lee 

County Elec. Coop., Inc. v. Jacobs, 820 So. 2d 297, 303 (Fla. 2002). 

 The language in City Charter section 2.5 clearly and expressly provides for an automatic 

vacancy in office upon a City Commissioner's failure to “attend” Commission meetings for 120 

days. Further, as written, a City Commissioner's failure to” attend” Commission meetings for the 

stated 120 days imposes upon the City a mandatory, non-discretionary vacancy in the subject 

Commission seat. Inasmuch as the plain and ordinary meaning of a word may be ascertained by 

reference to a dictionary (see, L.B. v. State, 700 So. 2d 370 (Fla. 1997); Green v. State, 604 So. 2d 

471,473 (Fla. 1992)), the word “attend” in Charter section 2.5 sets forth the requirement that a 

Commission member “be present” at a Commission meeting. See https://www.merriam-

webster.com/dictionary/attend, and http://www.dictionary.com/browse/attend. And see, 

http://www.dictionary.com/browse/present defining "present" as “being with one or others in the 

specified or understood place,” and https://www.merriamwebster.com/dictionary/present 

“present” defined as “being in one place and not elsewhere.” 

 Since the Charter language is not ambiguous, it must be interpreted per its plain meaning, 

requiring that Commission members not be physically absent from Commission meetings for the 

stated 120-day period. See Spence-Jones v. Dunn, 118 So. 3d 261, 262 (Fla. 3d DCA 2013): “The 

�����������������������������������������������������������
1 As a fundamental principle of statutory construction, “legislative intent is the polestar that guides a Court’s 
inquiry.” State v. Rife, 789 So. 2d 288, 292 (Fla. 2001) (quoting McLaughlin v. State, 721 So. 2d 1170, 
1172 (Fla. l998)).�
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sole issue is a question of statutory interpretation. We find no ambiguity in the charter provision. 

As such, we are required to interpret it according to its plain meaning. St. Petersburg Bank & Trust 

Co. v. Hamm, 414 So. 2d 1071, 1073 (Fla. 1982).” 

2) Statutory construction supports plain meaning of Charter section 2.5. 

 In light of the above, there is no need for a statutory construction analysis of Charter section 

2.5. “When a statute is clear, we do not look behind the statute's plain language for legislative 

intent or resort to rules of statutory construction to ascertain intent.” Lee County Elec. Coop., Inc. 

v. Jacobs, 820 So. 2d 297, 303 (Fla. 2002). Nonetheless, even were we to assume that the Charter 

language is ambiguous, applicable theories of statutory construction affirm that the term “attend” 

in Charter section 2.5 refers to the physical presence of all Commission members.2 

 a) Related City laws. The Florida Supreme Court has noted that: “Where possible, courts 

must give full effect to all statutory provisions and construe related statutory provisions in harmony 

with one another.” Knowles v. Beverly Enterprises-Florida, Inc., 898 So. 2d 1 (Fla. 2004). Reading 

Charter section 2.5 together with the following related City Charter and Code provisions governing 

attendance requirements of certain City officers, confirm that the term “attend” is designed to 

impose a requirement for an officer’s physical presence at a public meeting: 

x Charter Section 3.3.1 “Powers and Duties of the City Attorney”: “The City Attorney shall 

...attend all meetings of the City Commission . . ..”. 

�����������������������������������������������������������
2 The attendance requirement in Charter section 2.5 applies to “any Commissioner” and is not otherwise 
limited to “the quorum present.” If the City intended that only the quorum be present it would have said so, 
but instead Charter 2.5's attendance requirement was drafted to apply to all members of the City's governing 
body. See Johnson v. Feder, 485 So. 2d 409, 411 (Fla. 1986) (“We are compelled by well-established norms 
of statutory construction to choose that interpretation of statutes and rules which renders their provisions 
meaningful. Statutory interpretations that render statutory provisions superfluous ‘are, and should be, 
disfavored.’” (quoting Patagonia Corp. v. Bd. Of Governors of the Fed. Reserve Sys., 519 F. 2d 803, 813 
(9th Cir. 1975))). 
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x Chatter Section 3.1.1 “Powers and Duties of the City Manager”: “The City Manager 

shall. . . attend all meetings of the City Commission and of its committees ...”. 

x Code Section 2-4.1 “City Clerk's Duties and Responsibilities; Exclusions”: “The City 

Clerk of the City of North Miami Beach or the Clerk’s authorized designee shall attend 

all regular and special meetings of the City Commission and any other meetings as 

requested by the City Commission ....”. 

x Code Section 2-67.6 “Planning and Zoning Board: Failure to Attend Meetings”: “If any 

member fails to attend two (2) of three (3) consecutive regular or special meetings ...”.3 

A basic tenet of statutory construction requires that laws be interpreted to avoid 

unreasonable or absurd consequences. See Thompson v. State, 695 So. 2d 691, 693 (Fla.1997); 

State v. Hamilton, 660 So. 2d 1038, 1045 (Fla. 1995). Clearly, it would be absurd to infer an intent 

on behalf of the City that the above attendance requirements meant anything other than physical 

presence. 

 b) City Code section 2-1.1. Finally, and perhaps as significant to the issue of a 

Commission member's attendance at Commission meetings, is City Code Section 2-1.1, reflecting 

the most recent pronouncement by the City Commission concerning Commission members' 

attendance at Commission meetings.4 Although the premise for Code section 2-1.1(a) is different 

from that addressed in Charter section 2.5 (in that the Code section concerns Commission members 

who are in attendance at a Commission meeting, requiring that they remain there throughout the 

�����������������������������������������������������������
3 Florida courts generally will defer to an agency's interpretation of statutes and rules the agency is charged 
with implementing and enforcing. See Donato v. American Tel. & Tel. Co., 767 So. 2d 1146, 1153 (Fla. 
2000); Smith v. Crawford, 645 So. 2d 513, 521 (Fla. 1st DCA 1994). Significantly, the City has in the past 
interpreted its above Charter as requiring one’s physical presence (as was the case with Commissioner 
Frantz Pierre), further supporting that Charter section 2.5 requires Commission members not be physically 
absent from Commission meetings for the stated 120 days. 
4 See City Ordinance 2016-9, adopted by the Commission on October 4, 2016. 
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meeting's entirety, absent an emergency/matter beyond their control), the legislative intent 

expressed for the Code section is relevant to the absenteeism provisions of Charter section 2.5: 

WHEREAS, Florida Statute section 286.012 (Florida's “Government in the 
Sunshine” law) specifically provides that members of governmental bodies are 
required to perform their responsibilities by participating in decisions to be made 
by such bodies. Clearly, a member of a governmental body, such as the North 
Miami Beach City Council, is expected to attend and remain at meetings of the 
City Council, barring a situation in which that member's presence is unexpectedly 
required elsewhere; 
 
WHEREAS, allowing without restriction a City Councilmember to leave Council 
meetings prior to its completion of business effectively grants to such 
Councilmember the means of frustrating official action by merely refusing to 
remain at a Council meeting, which actions the City Council deems to be 
inconsistent with a Councilmember's official duties and contrary to the Oath of 
Office as stated in Section 8 of the City Charter(" ... to well and faithfully perform 
... their duties... "); 
 
WHEREAS, within the past several months, certain Councilmembers have left 
Council meetings before the Council's completion of agenda items, necessitating 
either the postponement and rescheduling of time-sensitive items for future Council 
meetings or the need for meeting adjournment pending the Council's ability to 
obtain a quorum, both situations serving to obstruct and impede good, responsive 
government in the City of North Miami Beach. 

* * * 

City Ordinance 2016-9. (Emphasis added.) Regardless of whether a Commission member attended 

a Commission meeting and left prior to its completion, or simply not attended at all, the above 

concerns regarding “frustrating official action” due to a Commission member's absence as 

“inconsistent with a Councilmember's official duties and contrary to the Oath of Office ...” serve 

to reveal the City Commission's ongoing intent that its members are to be present at Commission 

meetings. 

ARGUMENT 

Defendants' Reading of Section 2.5 of the Charter is Incorrect 
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 From October 19, 2022, through March 20, 2023 (a 152-day period), the Defendants failed 

to attend, or remain at, three Commission meetings (December 20, 2022, January 17, 2023, and 

February, 21, 2023), thereby preventing a quorum and frustrating official action by the City. The 

simple and unambiguous reading of Charter Section 2.5 is that if a Commissioner fails to attend 

any Commission meetings in a 120-day period, the Commissioner's seat automatically becomes 

vacant. See Charter Sec. 2.5 (“…If any Commissioner has failed to attend a meeting of the City 

Commission for a period of one hundred and twenty (120) days, the seat of such Commissioner 

shall automatically become vacant.”). 

 Defendants' interpretation of section 2.5, that the “clock” doesn't start running until a 

meeting is missed, is grammatically incorrect and runs afoul of legislative intent. Defendants' 

Motion argues: 

A reasonable reading�of the Charter provision warrants the conclusion that the 120-
day period begins once a commissioner actually “fails to attend” a meeting. The 
verb “fail” requires a corresponding obligation that the subject does not satisfy. If 
there is no obligation, there can be no failure. 
 

This reading misconstrues the verb tense of Section 2.5.  Compare Sec. 2.5 (“If any Commissioner 

has failed to attend”) with Defendants' Motion (“fails to attend”). Here, “has failed” indicates that 

the section is backwards-looking from the date of the automatic vacancy. Meaning that, if in the 

preceding 120-day period a Commissioner failed to attend any meetings (past tense), then the seat 

shall (present tense) become vacant. If (arguendo) the condition was triggered when “any 

Commissioner fails to attend” (in the present tense), then Defendants’ reading (that only a failure 

triggers the period) might be reasonable.  

However, Section 2.5 does not look forwards from the date of the first missed meeting by 

its own language – rather the tense of the conditional clause (“if”) indicates that it looks back upon 

the 120-day period prior to the date of automatic vacancy. Further, if the legislature had intended 
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Section 2.5 to be forward-looking, then it might have said “fails to attend” and likely would include 

commonly used language such as “and such failure continues for a period of …” Yet, Section 2.5 

does not include such language. Plaintiff's plain reading of Section 2.5 does require the Court to 

change the tense of any verbs or infer additional language. 

 City law is clear that the failure to attend, or remain at, Commission meetings is 

inconsistent with a Councilmember's official duties and contrary to their Oath of Office. 

Commission members are not permitted to frustrate official action or to obstruct and impede good, 

responsive government. However, Defendants' interpretation of Section 2.5 would allow 

Commissioners do just that, as happened here. The Defendants are required to attend Commission 

meetings and failed to attend all three (3) such meetings during a period of 152 days – during 

which time the Commission was unable to govern. This circumstance is exactly the type of 

absenteeism that Section 2.5 and other City laws are designed to prevent. 

Defendants' Motion Raises an Issue Not Ripe for Judicial Review 

 Additionally, Defendants' Motion is not ripe because no government action, or even 

discussion5, has occurred. Abbott Laboratories v. Gardner, 387 U.S. 136, 148 (1967) (“Without 

undertaking to survey the intricacies of the ripeness doctrine it is fair to say that its basic rationale 

is to prevent the courts, through avoidance of premature adjudication, from entangling themselves 

in abstract disagreements over administrative policies, and also to protect the agencies from 

judicial interference until an administrative decision has been formalized and its effects felt in a 

concrete way by the challenging parties.”); Digital Properties, Inc. v. City of Plantation, 121 F.3d 

586, 590 (11th Cir. 1997) (concurring with Abbott and holding “[w]ithout the presentation of a 

�����������������������������������������������������������
5 The State's Government-in-the-Sunshine Law requires any meeting of two or more members of the City 
Commission to meet in public when discussing matters that will foreseeably require official action of the 
Commission. 
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binding conclusive administrative decision, no tangible controversy exists and, thus, we have no 

authority to act.”) (emphasis added); League of Women Voters of Florida v. Scott, 232 So. 3d 264, 

265 (Fla. 2017) (denying petition for writ of quo warranto as not ripe for consideration because 

“[a] party must wait until a government official has acted before seeking relief”). Defendants' 

Motion essentially assumes, as a foregone conclusion, that Defendants will be "removed by vote" 

even though that vote has yet to occur. The “immediate” and “irreparable” harm alleged by 

Defendants is entirely speculative unless or until the Commission both discusses and votes on this 

issue. As argued above, Plaintiff (a single Commission member/vote) believes that Defendants' 

seats have been vacated; however, the Commission and its other members will not have made their 

positions clear until this matter comes before the Commission at a duly scheduled meeting. This 

administrative process is the norm. In fact, Defendant Joseph also called for Mayor DeFillipo's 

vacancy to be scheduled at a Commission meeting. See attached Exhibit A. 

 There is no authority supporting Defendants' contention that this Court may enjoin 

administrative action before it has even occurred. The proper administrative procedure is to 

challenge the final administrative decision by appeal or by certiorari. See Sheley v. Florida Parole 

Com'n, 703 So. 2d 1202, 1205 (Fla. 1st DCA 1997) (“Final agency action is ordinarily subject to 

review by appeal to the appropriate district court of appeal under the provisions of section 

120.68(2), Florida Statutes.”); Wiggins v. Florida Department of Highway Safety and Motor 

Vehicles, 209 So. 3d 1165, 1170-71 (Fla. 2017) (discussing scope of certiorari review of 

administrative decisions). 

 Defendants, based on the speculative, future outcome of a City Commission vote, 

essentially request prior restraint of the Commission's political speech. The City of North Miami 

Beach has already been obstructed from conducting official business for many months, and this 
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Court must not prevent the Commission from meeting to discuss and vote upon this issue. If the 

Court rules in favor of Defendants Motion, Plaintiff requests that the Court order Defendants to 

post a bond after hearing evidence related thereto. 

 WHEREFORE, Plaintiff respectfully requests that the Court deny Defendants' Motion, or 

alternatively, order Defendants to post an injunction bond for the duration of the injunctive relief 

sought, together with any further relief the Court deems just and proper. 

Respectfully submitted, 
 
 
MICHAEL A. PIZZI, JR.  
Attorney for Plaintiff  
Florida Bar No. 079545  
6625 Miami Lakes Drive, Suite 316  
Miami Lakes, FL 33014  
Phone: (305) 986-2277  
mpizzi@pizzilaw.com 
 
By: /s/ Michael A. Pizzi, Jr.  
 MICHAEL A. PIZZI, JR.  

REINER & REINER, P.A.  
DAVID P. REINER, II  
Florida Bar No. 416400  
9100 So. Dadeland Boulevard, Suite 901  
Miami, FL 33156-7815  
Tel: (305) 670-8282; Fax: (305) 670-8989  
dpr@reinerslaw.com; eservice@reinerslaw.com 
 
 By: /s/ David P. Reiner  
 DAVID P. REINER, II  
 
 
 

BENEDICT P. KUEHNE  
Florida Bar No. 233293  
JOHAN D. DOS SANTOS  
Florida Bar No. 1025373  
KUEHNE DAVIS LAW, P.A.  
100 S.E. 2nd St., Suite 3150  
Miami, FL 33131-2154  
Tel: 305.789.5989  
Fax: 305.789.5987  
ben.kuehne@kuehnelaw.com 
johand@kuehnelaw.com 
efiling@kuehnelaw.com 
 
By: /s/ Benedict P. Kuehne 
 BENEDICT P. KUEHNE 
�
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the above and foregoing was e-filed via 

the State’s eFiling Portal and copies furnished electronically to all parties of record, including Andrise 

Bernard, Clerk, City of North Miami Beach, andrise.bernard@citynmb.com, on May 4, 2023.   

______/s/ David P. Reiner_______________  
� �������������s/��W͘�Z�/E�Z�
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Thomas Ward
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MEMORANDUM 

TO:   Hans Ottinot, Esq. 
  City Attorney, City of North Miami Beach 

FROM:  Luis E. Suárez, Esq. 
Shareholder 

RE:  North Miami Beach Mayor Residency Requirements 

DATE:  January 13, 2023 

Pursuant to your request, we have analyzed the public allegations and 

documents suggesting that Mayor Anthony Frances Kenneth DeFillipo II (the 

“Mayor” or “DeFillipo”) (1) has lived in Davie, Florida, which is outside of the 

boundaries of the City of North Miami Beach, and (2) voted in an election while 

maintaining his voter registration at the home where he originally qualified as a 

candidate for elected office, which he has since sold.  His votes occurred after 

the sale of the home. 

Executive Summary 

We conclude, for the reasons detailed below, that because the publicly 

available facts would lead a reasonable person to objectively conclude that 

DeFillipo failed to comply with Section 7-5(b) of the North Miami Code of 

Ordinances’ requirement to continually maintain a “bona fide” residence in North 

Miami Beach, an “automatic vacancy” of the office of mayor has occurred by 

operation of law.  It would indeed belie logic to conclude otherwise.  “Bona fide” 

means more than filing a form with the clerk. 
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Nevertheless, in an abundance of caution, and as discussed further below, 

consistent with the City’s past precedent, DeFillipo should be invited to a meeting 

to explain his conduct and to provide information under oath addressing the 

allegations.  Should DeFillipo fail to rebut the reasonable conclusion that he 

failed and fails to maintain a bona fide residence within North Miami Beach, the 

City Council should fill the vacant office pending the next election in accordance 

with Section 7-7(b) of the Code of Ordinances.1    

Additionally, the fact that DeFillipo voted multiple times in North Miami 

Beach elections (after the sale of the home in North Miami Beach), even though 

his legal residence at the time was apparently in Davie, may be deemed a 

violation of Florida’s election laws. If such allegations of improper voting are 

proven and shown to be willful, DeFillipo could face charges or a conviction, and 

ultimately be removed from office by the Governor. 

 

 

 

 
 1  The Code of Ordinances uses the term “City Council” when 
describing the authority of the City Commission to fill such a vacancy. See N. 
Miami Beach., Fla., Code of Ordinances ch. 7-7(b); City Charter, Art. I, sec. 1.2 
(“The form of government of the City of North Miami Beach shall be that of 
commission-manager, the powers of which City shall be exercised by a City 
Commission and a City Manager, and other officers, as hereinafter set forth.”).  
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I. FACTUAL BACKGROUND2 

A. DeFillipo was first elected to the office of Mayor of North Miami Beach on 

November 6, 2018, and qualified for that office by listing as his primary 

residence a house located at 1458 NE 177th Street, North Miami Beach, 

FL 33162 (the “Former North Miami Beach Home”).3 

B. DeFillipo was reelected to office on November 3, 2020.4  

C. On February 22, 2021, DeFillipo purchased a home located at 7531 SW 

26th Ct., Davie, FL 33314 (the “First Davie Property”).5 This property is 

outside the boundaries of the City of North Miami Beach. 

D. Later that year, on December 21, 2021, DeFillipo filed a change of address 

form with the North Miami Beach City Clerk’s Office to reflect that his new 

address was located at 3601 NE 170 Street, North Miami Beach, FL 33160 

 
2  The following facts are drawn from publicly available sources. Heise 

Suarez Melville, P.A. (“HSM”) has not independently verified each reported fact.  
 

3  See Anthony Frances Kenneth De Fillipo Voter Registration (2022), 
available at https://www.dropbox.com/s/gh3y7mc2n7q1cqq/DeFillipo_Voter_
Registration_and_History.pdf.   
 

4  See 2020 Election Results, Miami-Dade County General Election 
(2020), https://enr.electionsfl.org/DAD/2779/Summary/. 

 
5  See 2021 Davie Warranty Deed (Feb. 22, 2021), available at 

https://www.dropbox.com/s/og8qedr6sbcjci1/7531_February_Deed.pdf.    
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(the “North Miami Beach Condominium Building”) at Unit 406 (“North 

Miami Beach Condominium”).6 

E. Unit 406 is a one-bedroom, 830-square-foot condominium in the Eastern 

Shores neighborhood.7  DeFillipo has a wife and two children. 

F. On December 27, 2021, DeFillipo sold the Former North Miami Beach 

Home.8  Recall, the Former North Miami Beach Home was used to register 

and qualify for public office.9   

G. On April 15, 2022, DeFillipo listed the First Davie Property for sale.  The 

photos included in the property listing appear to show that DeFillipo and 

his family were living in the residence, and that the home included many 

of DeFillipo’s personal items, including a framed wedding photograph and 

a walk-in closet filled with clothes and storage.10 

 
6  See 2021 DeFillipo Email to City Clerk, available at 

https://www.dropbox.com/s/ycld0gsm9z5hfrj/DeFillipo%20Email%20to%20Cl
erk.pdf.  

 
 7  See Listing Report for Unit 406, Zillow (2023), available at 
https://www.zillow.com/homedetails/3601-NE-170th-St-APT-406-North-
Miami-Beach-FL-33160/43990051_zpid/.  
 

8  See North Miami Warranty Deed (Dec. 27, 2021), available at 
https://www.dropbox.com/s/5t9lgbk68cxm7r7/1458_Warranty_Deed.pdf.   
 

9  See Anthony Frances Kenneth Sworn Affidavit (2020), 
available at https://www.dropbox.com/s/uolho4bnurviona/DeFillipo%20Swor
n%20Affidavit.pdf.  
 

10  See 2022 First Davie Home Listing Photos, available at 
https://www.dropbox.com/scl/fo/du92jg44oflt8q3ha4mlq/h?dl=0&rlkey=wzc
w54dws0mr451nz2upkbnr1.  
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H. DeFillipo ultimately sold the First Davie Property on June 25, 2022.11  

I. DeFillipo thus owned the First Davie Property from February 22, 2021 to 

June 25, 2022. 

J. On June 30, 2022, DeFillipo filed his 2021 Form 1 Financial Disclosure 

with the City Clerk.12  In the Financial Disclosure, DeFillipo listed his 

permanent address as the North Miami Beach Condominium. 

K. Part “C” of DeFillipo’s 2021 Form 1 Financial Disclosure form requires a 

reporting person to disclose all real property owned.  DeFillipo listed in 

this form that he owned Units 406 and 409 in the North Miami Beach 

Condominium Building.13 

L. On July 11, 2022, DeFillipo purchased a house located at 1985 E. Sierra 

Ranch Drive, Davie, FL 33324 (the “Second Davie Home”).14  The Second 

Davie Home is outside the City of North Miami Beach.  Upon information 

 
 

11  See 2022 Davie Warranty Deed (Jun. 25, 2022), available at 
https://www.dropbox.com/s/gdulre3t89ctmbr/7531_June_2022_Deed.pdf.  
 

12  See Statement of Financial Interests, (Jun. 30, 2022), available at 
https://www.dropbox.com/s/rbxrl2obqqecl1k/DeFillipo_Statement_of_Financi
al_Interests.pdf.    
 

13  Id. 
 

14  See 2022 Davie Warranty Deed (Jul. 11, 2022), available at 
https://www.dropbox.com/s/godrtdsy9qguflv/1985_Warranty_Deed.pdf.    
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and belief, the gated community where DeFillipo is allegedly residing 

includes multi-million-dollar homes with 5-6 bedrooms.15 

M. According to an investigation by Countywide Investigations, surveillance 

of the neighborhood entrance to the Second Davie Home shows that 

DeFillipo routinely entered the gated community at night and left in the 

morning.16 This investigation showed DeFillipo’s name is registered in the 

access box to the Second Davie Home.17 

N. Miami-Dade County’s “Voting History Report” for DeFillipo indicates that 

on August 23, 2022, November 8, 2022, and November 22, 2022, 

DeFillipo voted in North Miami Beach elections.18 

O. A November 30, 2022, internet screenshot of DeFillipo’s voter registration 

information listed his address as that of his Former North Miami Beach 

 
15 See Lennar Sierra Ranches, https://www.lennar.com/new-
homes/florida/ft-lauderdale/davie/sierra-ranches   

 
16 See Countywide Investigations Report (Dec. 14, 2022), 

https://www.dropbox.com/s/h4n6xczou8o3k7k/Countywide%20Investigation
s.pdf.     

 
 17 Joe Gorchow, North Miami Beach Mayor Anthony DeFillipo Faces 
Allegations He Does Not Live in City He Represents, CBS Miami (Jan. 5, 2023), 
https://www.cbsnews.com/miami/news/north-miami-beach-mayor-anthony-
defillipo-faces-allegations-he-does-not-live-in-city-he-represents/. 
 

18  See DeFillipo Voting History Report (2022), available at 
https://www.dropbox.com/s/gh3y7mc2n7q1cqq/DeFillipo_Voter_Registration_
and_History.pdf.   
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Home despite his sale of that property almost a year earlier, on December 

27, 2021.19 

  

 
19  Id.  
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II. DISCUSSION 

A. To hold and maintain the elected position of Mayor in the City of 
North Miami Beach, a person must continuously reside within the 
boundaries of the City to the exclusion of all other places. 
 

 The City of North Miami Beach (the “City”) is a municipality.  “[T]he 

paramount law of a municipality is its charter, (just as the State Constitution is 

the charter of the State of Florida,) and gives the municipality all the powers it 

possesses, unless other statutes are applicable thereto, has not been altered or 

changed.”  City of Miami Beach v. Fleetwood Hotel, Inc., 261 So. 2d 801, 803 (Fla. 

1972).  As relevant here, Article IV, Section 4.3 of the City Charter sets forth the 

qualification requirements for an individual to hold elected office as mayor: 

Each candidate, at the time of qualifying with the Clerk, must have 
continuously resided in the City of North Miami Beach for at 
least one (1) full year, shall at the time of qualifying and at the 
time of election be a qualified elector of the City of North Miami 
Beach, and shall not, within five years next preceding the date of 
his/her qualification, have been convicted in this or any other state 
of any offense involving moral turpitude. 
 

N. Miami Beach Charter, Article IV §4.3 (emphasis added). 
 
 Section 7-5 of the City’s Code of Ordinances indeed expounds upon the 

residency requirement for elected officials, stating that, “in order to remain in 

office during the term for which they were elected, [elected officials] must 

always be and remain bona fide residents of the City of North Miami 

Beach.”  N. Miami Beach., Fla., Code of Ordinances ch. 7-5(b)(emphasis added).  

The term “bona fide resident” is defined in the City Charter as “a permanent, 





 
 

 

9 

2990 Ponce De Leon Blvd., Suite 300, Coral Gables, FL 33134   |   305-800-4476 

 

fixed place of domicile within the City of North Miami Beach, to the exclusion 

of all other places.”  Id. 7-5(c) (emphasis added).  

 Although the City Charter and its ordinances do not set forth any test 

used to prove one’s bona fide residency within the boundaries of North Miami 

Beach, throughout Florida law, the term “bona fide resident” is likewise used 

to express a permanent location of domicile at the exclusion of other places. 

See Fla. Stat. § 222.17(1)–(3) (requiring that any person who wishes to manifest 

and evidence domicile in Florida sign a sworn statement that he or she is a 

“bona fide resident” of the state and that “he or she resides in and maintains a 

place of abode in that county which he or she recognizes and intends to 

maintain as his or her permanent home”); Fla. Stat. § 196.012(17) (“‘Permanent 

residence’ means that place where a person has his or her true, fixed, and 

permanent home and principal establishment to which, whenever absent, he 

or she has the intention of returning.”). 

 Establishing a “permanent, fixed place of domicile” in Florida is a 

fact-intensive determination.  See Bloomfield v. City of St. Petersburg Beach, 82 

So. 2d 364, 369 (Fla. 1955) (“We also hold that establishment of one’s residence 

will usually depend on a variety of acts or declarations all of which must be 

weighed in the particular case as evidence would be weighed upon any other 

subject.”); Perez v. Marti, 770 So. 2d 284, 289 (Fla. 3d DCA 2000) (“A legal 

residence is the place where a person has a fixed abode with the present 

intention of making it their permanent home.”).  Generally, factors to guide this 





 
 

 

10 

2990 Ponce De Leon Blvd., Suite 300, Coral Gables, FL 33134   |   305-800-4476 

 

inquiry include a person’s sworn statement of intent to remain in a fixed place 

of domicile, proof of voter registration matching the address of the physical 

location, a Florida driver’s license, income tax returns, bank statements, and 

proof of payment for utilities at the property for which permanent residency is 

being claimed. See Fla. Stat. §§ 169.015(1)–(10), 222.17(1)–(3).  

B. Failure to continually reside in the City of North Miami Beach 
results in an automatic vacancy of the office of Mayor. 
 

 Florida law “distinguishes between an elected official’s eligibility to hold 

office and the qualifications required for a candidate to run for office.” 

Shamburger v. Washington, 332 So. 3d 1071, 1073 (Fla. 1st DCA 2021); see also 

Burns v. Tondreau, 139 So. 3d 481, 485 (Fla. 3d DCA 2014) (explaining that 

“qualification issues cannot be raised after an election has been held”); Leon v. 

Carollo, 246 So. 3d 490, 496 (Fla. 3d DCA 2018) (“[C]ourts have no inherent 

power to determine election contests nor do courts have jurisdiction to inquire 

into a person’s qualification to run for office after that person has been duly 

elected.”). 

 In this case, the City Charter is clear that the requirement to be a “bona 

fide resident” is a legal requirement, not just to initially qualify to run for office, 

but to hold and maintain the position as mayor after the election has ended. 

See N. Miami Beach., Fla., Code of Ordinances ch. 7-5(b) (“[i]n order to remain 

in office during the term for which they were elected, [elected officials] must 

always be and remain bona fide residents of the City of North Miami Beach”).   
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 Section 7-5(d) sets forth the procedure for when an elected official 

changes residency outside the boundaries of the City: “[s]hould any elected 

official of the City of North Miami Beach, during his term of office, change his 

bona fide residence from within to without the City of North Miami Beach, his 

seat on the Council shall be automatically vacated and forfeited.”  Id. 

7-5(d)(emphasis added). As in other Florida authorities, the City’s residency 

requirement to hold office is continuous, and failure to maintain the required 

residency throughout the term results in vacancy in office.  See e.g., Fla. Const., 

Art. X, § 3 (“Vacancy in office shall occur upon . . . failure to maintain the 

residence required when elected or appointed . . . .”); Fla. Stat. § 114.0l(l)(g) (“[A] 

vacancy in office shall occur . . . upon the officer’s failure to maintain the 

residence as required of him or her by law.”).   

C. A reasonable person should conclude that DeFillipo’s failure to 
remain a bona fide resident of the City of North Miami Beach has 
resulted in an automatic vacancy of the office of mayor. 
 

 Based on publicly available information, on December 27, 2021, DeFillipo 

changed his bona fide residence from the address at which he originally 

qualified to hold office (the Former North Miami Beach home) to the First Davie 

Home, which he had purchased on February 22, 2021, and then later he 

changed his bona fide residence to the Second Davie Home on July 11, 2022.  

Both of these homes fall outside the boundaries of North Miami Beach.  

Accordingly, by operation of law, DeFillipo’s failure to abide by Section 7-5(b) 

of the Code of Ordinances to “always be and remain [a] bona fide resident[] of 





 
 

 

12 

2990 Ponce De Leon Blvd., Suite 300, Coral Gables, FL 33134   |   305-800-4476 

 

the City of North Miami Beach” to the exclusion of other places results in an 

automatic vacancy of the office. See N. Miami Beach., Fla., Code of Ordinances 

ch. 7-5(d).  The following facts are illustrative to show that a reasonable person 

should conclude that DeFillipo has failed to maintain a bona fide residence in 

North Miami Beach. 

 According to publicly available sources, on December 27, 2021, DeFillipo 

sold his Former North Miami Beach Home, a location where DeFillipo previously 

lived for 14 years, and the address used to qualify for public office.  Upon the 

sale of that primary residence, DeFillipo was required to establish a new 

“permanent, fixed place of domicile within the City of North Miami Beach, to 

the exclusion of all other places” to avoid an automatic vacancy in his elected 

office.  N. Miami Beach., Fla., Code of Ordinances ch. 7-5(c).  It appears that 

one week before the sale of the Former North Miami Beach Home, on December 

21, 2021, DeFillipo updated his address with the City Clerk to reflect his 

current, primary residence as the North Miami Beach Condominium building in 

Unit 406.  Given the above, it is unreasonable, however, to accept that DeFillipo 

and his family have made this one-bedroom, 830-square-foot condo their 

permanent residence to the exclusion of other places. 

 In fact, publicly available data shows the opposite: (1) DeFillipo bought the 

First Davie Home in February 2021; (2) DeFillipo and his family lived in that 

home with their personal items, including DeFillipo’s wedding pictures, clothing, 

and storage;  (3) DeFillipo sold the First Davie Home in June 2022; and (4) 
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DeFillipo then purchased the Second Davie Home in July 2022. The publicly 

available report from Countywide Investigations shows DeFillipo routinely 

entered the gated community for the Second Davie Home at night and left each 

morning. These facts should lead a reasonable person to conclude that DeFillipo 

has been living outside of the boundaries of North Miami Beach since at least 

December 27, 2021, when he sold his Former North Miami Beach Home. 

D. The consequence of failing to remain a bona fide resident is the 
“automatic” vacancy of the office. 
 

Accordingly, by operation of law, DeFillipo’s apparent failure to abide by 

Section 7-5(b) of the Code of Ordinances to “always be and remain [a] bona fide 

resident[] of the City of North Miami Beach” has resulted in an “automatic” 

vacancy of the office of Mayor. See N. Miami Beach., Fla., Code of Ordinances 

ch. 7-5(d).  The term “automatic” is not defined in this context.   

But in a recent controversy involving a vacancy on the City Council, 

Mayor DeFillipo, then serving as a Commissioner, indeed affirmed that the City 

Council may unilaterally declare a vacancy in office without the need for court 

intervention.  

On January 25, 2018, outside counsel for the City, Jean Olin, Esq., 

prepared a memorandum concluding that Commissioner Frantz Pierre had 

automatically vacated his office, by operation of law, due to his failure to 
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continually attend in-person meetings of the City Council.20  On February 5, 

2018, the City of North Miami Beach held a Special Commission Meeting to 

discuss Pierre’s absences.21 

 At the meeting, the City Council accepted the Olin Memorandum’s 

conclusion that Pierre’s office had been automatically deemed vacant by 

operation of law.  DeFillipo concurred in that conclusion, stating on the record 

that, although it was an unfortunate situation, “it is the responsibility of the 

Mayor and Commission to uphold the City Charter.”22  DeFillipo further 

remarked that, because the City Council had provided notice of the Special 

Meeting in the local newspapers, “due process was put into effect and the 

proper procedures were followed.”23  At the end of the meeting, Pierre’s seat was 

deemed vacant, and the Council passed a motion to fill the vacant Commission 

seat by allowing all interested individuals to submit a letter of interest and 

 
 20  See Olin Memorandum (Jan. 25, 2018), available at 
https://www.dropbox.com/s/lw8ipu8kwpybl9u/Olin%20Memorandum.pdf.  
 
 21  See Special Commission Meeting Minutes (Feb. 5, 2018), available 
at https://www.dropbox.com/s/1j40m8gdz13it6t/Special%20Meeting%20Mi
nutes.pdf.  
 
 22  Id. at 4. 
 
 23  Id. at 4–5. 
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qualifications to the Office of the City Clerk. The facts of the present 

circumstances could lead to the same outcome.24 

In sum, the Commissioner Pierre scenario arguably created precedent 

that, although the term “automatic” did not mean the City Council could fill a 

vacancy without calling a special meeting, it also did not require the City Council 

to file a lawsuit and wait until the conclusion of the litigation and all pending 

appeals before filling the vacancy.  It meant, in that scenario, before declaring a 

vacancy, due process should be provided in the form of notice of a special 

commission meeting and an opportunity for the allegedly offending elected 

official to speak and present rebuttal at that meeting.  This would appear to be 

an objectively reasonable interpretation of the word “automatic” in this context. 

It is recommended that, to rebut the reasonable conclusion that DeFillipo’s 

bona fide residence changed and that an automatic vacancy has been created, 

the Council, based on the Pierre precedent should request, among other things, 

the following documents be produced by DeFillipo before a meeting is held25:  

1. A wet-ink original affidavit, signed under penalty of perjury, 
providing the City of North Miami Beach Council with the following 
information: 

 
24  Pierre sued the City and obtained a temporary injunction to prevent 

his removal, but his case was ultimately stayed after an arrest warrant was 
issued against him and Governor Rick Scott suspended Pierre from the City 
Council on July 25, 2018. See Frantz Pierre v. Pamela Latimore et al., 2018-
005155-CA-01, DE 70 (Fla. 11th Cir. Ct. Aug. 14, 2018). 

 
25 This is not an exhaustive list.  
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a. An updated permanent address of legal residence in the 
City of North Miami Beach; 

b. An explanation providing the change in permanent 
residence from the Former North Miami Beach Home to the North 
Miami Beach Condominium; 

c. An explanation as to the nature of the two Davie homes 
and whether they were ever bona fide residences; 

d. An explanation of the nature of the North Miami Beach 
Condominium that was filed with the clerk’s office. 

2. An updated voter registration card reflecting the same address 
provided in the affidavit.  

3. A deed or lease agreement for the updated permanent 
residence. 

4. Any tax documents that purport to show the updated bona 
fide residence as the North Miami Beach Condominium. 

5. Any utility bills and proof of payment for the North Miami 
Beach Condominium. 

6. Any Homestead exemption forms for the North Miami Beach 
Condominium and for the two Davie properties. 

7. A Florida driver’s license showing address. 

8. Any other document to support a conclusion that the North 
Miami Beach Condominium was (and is) DeFillipo’s bona fide residence.  

E. Irrespective of the Council’s action, the Council or any citizen of 
North Miami Beach could bring an action in court in light of 
DeFillipo’s action. 
 

 The City Charter contains provisions that empower the citizenry of the City 

of North Miami Beach to potentially challenge in court DeFillipo’s apparent 

failure to provide truthful information regarding his permanent residence.  The 

Citizens’ Bill of Rights states, in pertinent part: 

Truth in government. No municipal official or employee shall 
knowingly furnish false information on any public matter, nor 
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knowingly omit significant facts when giving requested information 
to members of the public. 
 

N. Miami Beach, Fla., Charter, Article I, Section 1(A)(2). 

 To enforce its provisions, the Citizens’ Bill of Rights provides that, as a 

remedy for any violation, “[i]n any suit by a citizen alleging a violation of this 

Bill of Rights filed in the Miami-Dade County circuit court pursuant to its 

general equity jurisdiction, the plaintiff, if successful, shall be entitled to 

recover costs as fixed by the court.”  Id.  Section 1(C).  Further, the Citizens’ 

Bill of Rights states that “[a]ny public official or employee who is found by the 

court to have willfully violated this article shall forthwith forfeit his office or 

employment.”  Id.  Based on the public allegations against DeFillipo, a citizen 

of North Miami Beach (including a Commissioner in their individual capacity) 

could reasonably file an action in the Miami-Dade County circuit court and 

allege violations of the Citizens’ Bill of Rights on the basis that DeFillipo has 

failed to furnish truthful information to the public about his bona fide 

residence.  See N. Miami Beach, Fla. Citizens’ Bill of Rights, Subsection B 

(providing that rights afforded to citizens are “large and pervasive powers”); see 

also Cuesta v. City of Miami, No. 2020-006298-CA-01, 2020 WL 5051464, at *9 

(Fla. 11th Cir. Ct. Aug. 24, 2020) (finding that the City of Miami’s similar Citizens’ 

Bill of Rights empowers the citizenry with standing to enforce the City Charter).   
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F. Knowingly submitting false voter registration information can 
lead to removal from elected office, but factual issues preclude a 
finding of wrongful intent. 
 

 Florida law requires that to register to vote in a particular county, a voter 

must first be a “legal resident” of that county.  See Fla. Stat. § 97.041(l)(a)(4).  

Although legal residency is not defined in Florida law, several courts have 

attempted to define the term.  “The rule is well settled that the terms ‘residence,’ 

‘residing,’ or equivalent terms, when used in statutes, or actions, or suits relating 

to taxation, right of suffrage, divorce, limitations of actions, and the like, are 

used in the sense of ‘legal residence’; that is to say, the place of domicile or 

permanent abode, as distinguished from temporary residence.”  Herron v. 

Passailaigue, 92 Fla. 818, 827 (1926).  “A person may have several temporary 

local residences but can have only one legal residence.” Walker v. Harris, 398 So. 

2d 955, 958 (Fla. 4th DCA 1981).  “A legal residence, or domicile, is the place 

where a person has fixed an abode with the present intention of making it their 

permanent home.”  Id.; Perez, 770 So. 2d at 289 (“A legal residence is the place 

where a person has a fixed abode with the present intention of making it their 

permanent home.”). 

 Although Florida law generally allows individuals who are temporarily 

living outside the county boundaries,26 but who intend to remain as residents to 

 
26  “While not an exhaustive list, the exception encompasses scenarios 

such as voters who are living outside the county because of school, employment, 
health care, or similar temporary situations. The essence of the exception is the 
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vote in that county’s elections, a person’s “mere interest in and a connection to 

a county are insufficient to allow those who reside outside a county to maintain 

a voice in its elections.”  Kinney v. Putnam Cnty. Canvassing Bd. by & through 

Harris, 253 So. 3d 1254, 1257 (Fla. 5th DCA 2018) (citing Fla. Stat. § 101.45).  

 In this case, it is alleged that DeFillipo voted multiple times in North Miami 

Beach elections while maintaining a voter registration that listed a prior address, 

even though the home located at that address had been sold nearly a year prior 

to the election.  Pursuant to Fla. Stat. § 104.011(2), “[a] person who willfully 

submits any false voter registration information commits a felony of the third 

degree.”  Similarly, Fla. Stat. § 104.15 imposes a third-degree felony on anyone 

who, “knowing he or she is not a qualified elector, willfully votes at any election.”  

To be held liable under these statutes, the law requires that willful intent be 

proved.  See Jones v. Governor of Fla., 975 F.3d 1016, 1047 (11th Cir. 2020) 

(“This clear standard, which includes a scienter requirement, provides fair notice 

to prospective voters.”).  Based on the limited evidence available, it is wholly 

premature to conclude whether DeFillipo’s failure to update his voter registration 

was done “willfully” to commit election fraud. 

 If, however, sufficient evidence existed that DeFillipo willfully committed a 

violation of the election laws—such that it led to a charge or a conviction—the 

consequences of that violation could ultimately lead to his removal by the 

 
non-permanent nature of the situation that causes a voter’s absence from the 
county.”  Kinney, 253 So. 3d at 1257.  
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Governor.  Pursuant to Fla. Stat. § 112.51(2), “[w]henever any elected or 

appointed municipal official is arrested for a felony or for a misdemeanor related 

to the duties of office or is indicted or informed against for the commission of a 

federal felony or misdemeanor or state felony or misdemeanor, the Governor has 

the power to suspend such municipal official from office.”  According to the 

statute, such a suspension would create “a temporary vacancy in such office 

during the suspension.”  Fla. Stat. § 112.51(3). Similarly, the North Miami Beach 

Code of Ordinances states that a vacancy in the elected offices of the City “shall 

be filled by the City Council pending the next election, at which an election to fill 

the vacancy shall be held for the unexpired term.” N. Miami Beach., Fla., Code 

of Ordinances ch. 7-7(b). 

III. CONCLUSION 

Because the publicly available facts would lead a reasonable person to 

objectively conclude that DeFillipo failed to comply with Section 7-5(b) of the 

North Miami Code of Ordinances’ requirement to continually maintain a “bona 

fide” residence in North Miami Beach, an “automatic vacancy” of the office of 

mayor has occurred by operation of law.  It would indeed belie logic to conclude 

otherwise.   

Nevertheless, in an abundance of caution and as discussed above, 

consistent with the City’s past precedent in Pierre, DeFillipo should be permitted 

to explain his conduct and to provide sworn information addressing the 

allegations.  Should DeFillipo fail to rebut the reasonable conclusion that he 
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failed and fails to maintain a bona fide residence within North Miami Beach, the 

City Council should fill the vacant office pending the next election in accordance 

with Section 7-7(b) of the Code of Ordinances. 

Additionally, although knowingly submitting false voter registration 

information can lead to removal from elected office, factual issues regarding 

DeFillipo’s voting history preclude a definitive finding of wrongful intent at this 

juncture.  If, however, the allegations of improper voting are proven and shown 

to be willful, DeFillipo could face charges or a conviction, and ultimately be 

removed from office by the Governor. If such a removal occurred, the City Council 

would be authorized to fill the vacancy. 
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